COMMONWEALTH OF PENNSYLVANIA
"" SPe
COUNTY OF PHILADELPHIA :
AFFIDAVIT

Kenneth W. Gemmill and H. Chagman Ro>e, belng first duly

SWOorr, depose and say:

l. That in July, 19273, the President instructed
them as his personal counsel to develop a program for Jorlfylng
and publicizing the transactions, and the source of the funds
used, 1in his acquisiticn c¢f his residences at Key Blaga/ne and
San Clemente; that pursuant tc this instructlon, affiants retail
the accounting firm of Coopers and Lybrand, which performed a

detailed audit, in accordance with aﬁcepted accounting practice

vec

of the financial affalrs of President and Mrs. Nixon and, based

thereon, furnished a report dated August 20, 1973, detailing th
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acquisitions and the funds used, which report was madm publlb on

p

August 27, 1973; that, beginning in the summer of 1973, questions

had been publicly raised concerning the correctness of *+he fed
income tax returns filed by the Presiden£ and Mrs. Nixon, with
respect to the deduction in 1969 of the appraised value of a gi
of Pre-presidential papers to the United States and with respec
to the tax treatment of the sale in 1970 of a portion of his

San Clemente property;

2. That on or dbOut Decbmoerh;mhl9]3, the Presiden

report of the Coopers and Lybrand audit; that on December 3, 19
affiants consulted with the President as to the best procedure

follow with respect to the above-described tax guestions, the
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alternatives being (a) to await events, (b) to request the

Commissioner of Internal Revenue to assess a deficiency, looking

toward an ultimate judicial determination, or (c) to submit these
tax questions for determination by the Joint Congressional
Conmittee on Internal Revenue; that, at the President's suggestion,
affiants met on the afternoon of December 3, 1973, with the
M’ epublican leadership ©of the Senate and the House, including
Vice-President Foxrd, Senators Scott of Pennsylvania, Griffin,

Cotton and Tower and Representatives Arends, Rhodes and Anderson,

' y

' review the audit report and the contents cf the tax returns

¥ the President and Mrs. Nixon for the years 1969-1972, and to
NS

e bhtain their advice on the foregeing alternatives; that the con-

{ sensus of this meeting, with which affiants concurred, was to

,¢>eubmit the tax guestions to the Joint Congressional Commilttee

~ § in ordexr to obtaln a prompt decision in c1rcumstancec whlch woaid
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rebut any SUQUmStJQn that the Pre&'éent could contlol or 1nflucnce"

th result; that the President, for this reason, immediately accepted

thlsadV;ce and by his letter (Exhibit A attached)dated’December 8,
1973, to Representative Wilbur Mills, then Chairman of the Joint
Congressional Committee, transmitted this request to the Committee;
that on December 7 and 8, 1973, affiant Gemmill conducted several

briefing sessions on the Coopers and Lybrand audit report and the

tax returns for members of (,ongreqs and the press; and that a letter uﬂll
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from,the Director of the altlmore Dis trlctwqgﬁtgiwtp*ernal Revenue
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Service totthe Pre51dent and Mrs.ﬁleon, dated‘December7 1973
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as far as they are aware, to the attention of the Pr981dent untll

1%after the announcement during these brleflng5, of the President's J/%%rr
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§request to the Committee; and that the President received from

eChairman Mills a letter dated December 13, 1973, expressing



i the willingness of the Joint Congressiocnal Comnittee to undertake

i bn examination of all questions relating to the tax returns of

\President and Mrs. Nixon for the years 1969-1972.

3. That on December 19, 1973, affiants met with the
Commissioner -of Internal Revenue, the Chief of Staff of the Joint
Congressional Committ;e on Internal Revenue, and a number of thelx
representatives énd agreed initially on cooperating 1n a program
of developing the facts relating to the tax questions above de-

scribed, and any others raised by the President's returns; that

affiants met on many subseguent occasions with representatives of

e -~

the Commissioner and with the staff of the Commyy

Tew, provided ~~ A&

noted at p.3 of the published report oftheCommiﬁteestaffr
complied withalltheirverywide*ranging requests for information;
that the published report of the Committee staff expresses, with

only the minor reservations noted above, its satisfiaction with the

cooperation received from affiants and other representatives of

the President (see pp. 2-3 of that report); that, however, shortly

after the beginning of the cooperative investigation, the Chief of

% staff expressed the preference of his Staff for separate rather
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®, than joint examination of witnesses, with the understanding that
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the affiants were to be furnished promptly memoranda containilng
the substance of such interviews; that such memoranda of Committee
interviews, although fregquently promised, were not furnished to
 Jaffiants, except for the delivery to the affiants on Saturday,

" March 30, 1974, of more than a hundred pages of a partial draft,

el
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fimarked "Not final -- Subject to revision" of the Committee Staff's

Eéreport four days before its publication on Wednesday, April 3, 1974;

{ and that affiants remain convinced that, as a result of this method

- El v ‘ a \ o +
LN woinl B el N A L R AR e N TR e v

rrrrr

' e . ' : — " e— A —_— ; g g g ok 23 TP O N By il My e Y R AGR A e AN S A e e R P RS N SR 43
SEPe- G GRS AT A PUSEE LI e R S R i ! 4 R e IR e d § iy b ;i e T SOl VIR K i SR e Tl SN N 2B ey R A0 SR R AT R R A e : S F- 1o 3
i _,r: .":‘ﬁ_. "F-:‘ 4 Fat' Aty T "‘ -,?iﬂ T TR L M i ¢k Pl e e R i R T . i .1-1_; Frcied & __I_T_‘-L_.._t_'h-f f .-_d'-q'._{ -"l‘r .-:-5'_73_‘_.\ Pt -\_m L .- VTN *,_ 1_:‘,}_ R ool ! ; Fo B J}';, R x?_j‘ g Rl % & 55 4 ‘.lr.. B _.,. 3o ra . T e o RiE AR /
Sk L Sk R N ] TR Ty Y ey it | ok gk .y e 0l T e E B 5 2 - oy ol y } =Ty Ay . : oy :



\.of developing oral testimony almost exclusively ex parte, the

. President's case was not broucht before the Staff or the Internal
\

| Revenue Service as strongly or as adequately as would have been
' possible had each side developed 1its direct testimony 1n the

presence of the other, subject to cross—~examination.

]

f* . 4. That, in the opinion of affiants, the foregoing
procedure 1s 1n éubﬁtantial part responsible for the two differ-
ing views (the one expressed 1n our tentative memorandum dated
February 19, 1974, delivered to the Committee staff and printed
at pages A-13 et seg. of the Staff report,*and the other expressed
in the report publlshed by the Commltt@ﬁ staff on April 3, 1974)
of the facts relatlnu to the oaestlon wl ther the actions taken
with regard tc the Nixon Pre-Presidential papers in 1969 prior to
the statutory cut-off date of July 25, 1869, were sufficient to
constitute a deductible gift; thqt affiants remain of the view
sLated in their April 1, 1974 memorandum that the facts support

deductions taLeP for the falr market leue of the 1969 gift under

npllcable legal principles; and that there 1S a substantlal like-
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lihood that in litigation conducted 1n'tne traditional manner, with

evidence presented by each side in the presence of the other, and ;

subject to cross—examination by the other and with full opportunity

for briefs and argument, a court would so hold.

5 That there were two additional questions which,

taken together with the disallowance of the deductions for the

ay

gift of the Nixon Pre-Presidential papers, account for a high
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* A revision of this memorandum dated April 1, 1974, the intended
presentation of which to the Com‘lttee never took place by reason
of the publication on April 3, 1974, of the Staff's colcludlon
is hereto attached as Exhibit B. - '
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‘percentace of the total deficiency found: (a} the disallowance
of the deferral of the capital gain on the sale of the President's s
New York apartment in 1969, based on his purchase within a year otf

the property at San Clemente as his intended principal residence,

and (b) the assessment of a capital gain tax on the sale in 1970

of a portion of the San Clemente acreage;

That, as to (a), for the reasons stated in their e i
memorandum dated February 19, 1974, furnished to the Committee i
staff and attached hereto as Exhibit C, the affian£s remain of i
the view thét there is a substantial likelihood that a court would

hold that the capital gain was deferrable; _ :

P

That as to (b), the Staff Report agrees that the :

guestion whether there was a capital gain from the sale of a part :

of the property depends upon an allocation of the total cost of
the whole propexrty between what is sold and what is retained, based

on the relative fair market values of the properties sold and re-

Ytained (p. 929), and that fair market value is a factual issue

(p. 101); that several independent appraisers stated widely varying

4

\| views as to valuation, again without direct or cross—examlination

- - 25 i . - o 3 e B S e b R *,
Pf.;?:%_ -% R::: ._.'-‘_}.L‘ :‘a g‘h_af:‘pl_ ﬁ_—_ {!\ s "'I ""1_.1 .'._‘ b If_j_ :'ﬂ.‘.'.‘_"‘.-, . W l;ﬂ. ;..:_ﬁ o SR ‘ .__\4 e ._"f.!l"': : 5 ]

Foi )
Pl
., -
* :
X o
LT IS
1 o
wH 7
e i
e L
oy g
. -‘vi
g
H E

X
&
%

E%(th<:>se of Hugh Drumm dated March 22, 1974 and April 4, 1974,

in the presence of the parties; that the latest of these opinions
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attached hereto as Exhibits D and E, the first of which was furnished

to the Staff of the Committee but not included in the printed report) _ :
are the most favorable to the view that no capital gain was realized;
and that affiants remain of the view that there is a substantial

likelihoodthat}a.court.would hold that no capital gain was

realized.
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Further, affiants sayeth not.

»

Kenneth W. Gemmill
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Subscribed and sworn to before me this ﬁkaﬂ% day of

. ¢ 1974,
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ary Public
ANTOINETTE GORDON

Notary Public, Philadelnhia, Philadelnhia Co.

My Commission Expires June 10, 1978
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